
 

 

 
February 28, 2023 
 
DELIVERED VIA ELECTRONIC MAIL 
Mr. Jonathon C. Scruggs, Esquire 
Evans Law 
113 Cathedral Street 
Annapolis, Maryland 21401 
 
Re: Request for Contested Case Hearing, Stewart Anderson Property, Oyster Harbor, 

Unauthorized Trail and Fill in Nontidal Wetland and Stream, Annapolis, Anne Arundel 
County, AI #s 124968, 176275 

 
Dear Mr. Scruggs: 
 
The Maryland Department of the Environment, Water and Science Administration, Compliance 
Program (the “Department”), has received your letter dated November 28, 2022, requesting a 
contested case hearing on behalf of Mr. Stewart Anderson, in the above-referenced matter pursuant 
to Code of Maryland Regulations (“COMAR”) 26.23.02.03B(1). Specifically, Mr. Anderson seeks a 
contested case hearing regarding the Department’s approval of the restoration plan (the “Plan”) 
submitted by the Oyster Harbor Citizens’ Association (the “OHCA”) in resolution of the above- 
referenced nontidal wetland and waterway construction violations located on his property between 
Cross Road and Thomas Point Road, Annapolis, Maryland. The Department is also in receipt of Mr. 
Karsten’s response dated December 6, 2022, on behalf of the OHCA disputing Mr. Anderson’s 
request for hearing. 
 
Upon review and consideration of the correspondence provided by counsel for both parties and after 
consultation with the Maryland Office of the Attorney General, the Department concludes that Mr. 
Anderson is not entitled to a contested case hearing as requested under COMAR 26.23.02.03B(1). 
 
This matter involves allegations of unauthorized fill in regulated nontidal wetlands and in a stream 
carried out by the OHCA across several properties that are a part of the OHCA but owned by 
discrete property owners, including Mr. Anderson. Specifically, the Department has alleged that the 
OHCA, through its agents or assigns, placed unauthorized fill consisting of gravel, wood chips, 
mulch, logs, wooden boards, and broken concrete into regulated nontidal wetlands, the nontidal 
wetland buffer, and a stream, to create a path through forested areas between the end of Cross Road 
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connecting to Thomas Point Road. In response to these allegations the Department conducted field 
investigations and issued field inspection reports to the OHCA and the affected discrete property 
owners, including Mr. Anderson. The field inspection reports documented the violations and 
directed the violator(s) to submit, for the Department’s review and approval, a plan to remove the 
unauthorized fill and restore the affected areas. In October 2022 the OHCA submitted the Plan 
which was subsequently approved by the Department on October 31, 2022. 
 
Activities in nontidal wetlands are regulated pursuant to Title 5, Subtitle 9 of the Environment 
Article, Annotated Code of Maryland, and COMAR 26.23. Section 5-906 of the Environment 
Article and COMAR 26.23.01.02 prohibit a person from conducting a regulated activity in a nontidal 
wetland unless the Department has issued a permit, or the activity is exempt under COMAR 
26.23.01.02. Mr. Anderson now requests a contested case hearing in this matter and cites to 
COMAR 26.23.02.03B(1). Section 5-204(f) of the Environment Article provides for direct judicial 
review of a final determination by the Department on the issuance, denial, renewal, or revision of 
any nontidal wetlands permit issued by the Department.1 There is no provision under Maryland law 
that would afford Mr. Anderson the right to a contested case hearing for the Department’s approval 
of a restoration plan as a part of an ongoing enforcement action against OHCA. 
 
At this juncture, the OHCA is prepared to implement the Plan across the affected properties, 
including at Mr. Anderson’s property. While the Department understands Mr. Anderson’s opposition 
to the work specified in the Plan, please be advised that the Department has reviewed the pertinent 
facts of this case, consulted with the Department’s Wetlands and Waterways Program and with the 
U.S. Army Corps of Engineers, and has determined that the above-described violations on Mr. 
Anderson’s property continue to exist. The Department maintains that corrective actions are required 
at Mr. Anderson’s property to restore the nontidal wetlands and waterway and to resolve the open 
compliance matter. 
    
As the owner of a property affected by the above-described violations, Mr. Anderson has a right to 
review the Plan and provide appropriate input. Should Mr. Anderson have any new information 
pertinent to the Department’s decision to approve the Plan, please submit the same no later than 
March 17, 2023, for the Department’s consideration. Should Mr. Anderson desire to submit his own 
restoration plan for abatement of the violations on his property, please submit the same no later than 
March 31, 2023, for the Department’s consideration. MDE’s continued position is that any 
satisfactory restoration of the property must include the removal of all unauthorized fill.  
 
 
 

 

1COMAR 26.23.02.03B(1) provides a party aggrieved by MDE’s decision to grant, deny, or 
condition a permit the right to request a contested case hearing. This regulation became ineffective 
on January 1, 2010, with the enactment of § 5-204, as 5-204 provides for direct judicial review of 
MDE permitting decisions in circuit court.   
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While the Department would prefer to resolve this matter without the need for litigation, continued 
refusal by Mr. Anderson to allow access to his property to effectuate the approved Plan may compel 
the Department to pursue a formal enforcement action against Mr. Anderson, and could include 
monetary penalties. 
 
Thank you for your time and attention to this matter.   
 
If you have any questions, please do not hesitate to contact Mrs. Marie King, District Manager, 
Central Division, Compliance Program, at (410) 537-3511 or by email at 
marie.king1@maryland.gov. 
  
 
Sincerely, 
 
 
 
Clay Troy, Division Chief 
Central Division, Compliance Program 
Water and science Administration 
 
 
cc: Kurt D. Karsten, Esquire, Ridgeley Oaks Professional Group, LLC  
      James Haupt, Anne Arundel County Code Compliance Supervisor  
 
 


